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A federal judge has upheld the arrest of two protesters who refused to leave a sidewalk across from Madison Square Garden 

during the Republican National Convention in 2004. 

New York City said the ruling was a milestone, but advocates for other protesters arrested during the convention said the case did not address the civil liberties issues they have raised in separate lawsuits. 

The protestors, Michael Marcavage and Steven C. Lefemine, were holding anti-abortion signs on the east sidewalk along Seventh Avenue between 32nd and 33rd Streets, facing Madison Square Garden, the site of the convention, and Pennsylvania Station, on Sept. 1, 2004, according to the decision, released on Friday. 

The police asked the men to leave, and in an exchange secretly recorded by Mr. Marcavage and Mr. Lefemine, 

the men argued that they had a right to be within “sight and sound” of people attending the convention to get their message across. 

The recording documented how the two men ignored 17 separate orders to leave by three police officers, including 

a captain, Raymond Staples.  They were told to go to a protest area a few blocks away, at Eighth Avenue and 31st Street. 

Finally, Captain Staples arrested them. Mr. Marcavage and Mr. Lefemine were charged with disorderly conduct, 

and Mr. Marcavage was also charged with resisting arrest. 

In his decision, the judge, Richard J. Sullivan of Federal District Court in Manhattan, found that New York City and the police had not violated the constitutional right of free speech. 

Judge Sullivan said the government had a legitimate interest in ensuring public safety, alleviating congestion and minimizing inconvenience for commuters, businesses and residents. The Garden, he said, posed “unique policing challenges” because it is near Penn Station, a major transportation hub. 

The police also acted on the understanding, Judge Sullivan said, that “political conventions are potential terrorist targets.” 

In a sometimes biting decision, Judge Sullivan wrote: “While many R.N.C. demonstrators may have preferred to roam freely through the sidewalks adjoining Madison Square Garden, or the corridors of the venue itself, the First Amendment does not guarantee that degree of access.” 

He added that there was “no constitutional entitlement to see the whites of the eyes of one’s intended audience.” 

The city has been sued by about 620 people arrested during the convention, and has settled about 150 of those cases, Kate O’Brien Ahlers, a spokeswoman for the city’s law department, said Friday. In a statement, the law department hailed the decision, calling it “the District Court’s first decision addressing the merits of the arrests.” 

But Christopher T. Dunn, the associate legal director of the New York Civil Liberties Union, which represents some 

of the plaintiffs, said the case did not raise any of the major civil liberties issues stemming from police tactics during the convention, which included mass arrests, lengthy detentions and fingerprinting of protestors and bystanders. 

A lawyer for Mr. Marcavage and Mr. Lefemine, Brian W. Raum, senior counsel with the Alliance Defense Fund, 

in Scottsdale, Ariz., said his clients were considering their options. 

“Charging Christians with a crime simply because they choose to share their faith in public is unconstitutional,” he said. “These men did nothing other than exercise their constitutional right to free speech.” 
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